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History of the Texas Water Advisory Council 
 
The Texas Water Advisory Council (TWAC) was created in Senate Bill 2 during the 77th Legislative 
Session.  The TWAC was formed to heighten the level of dialogue on significant water policy issues 
between a diverse group of state leaders and strive to provide focus and recommendations on state 
water policy.  From September 1, 2001 to December 2002, the TWAC held four quarterly meetings 
as required by statute.  The TWAC issued its first report in December 2002.   
 
Since that time, it became apparent that the TWAC needed more flexibility and more input from the 
Governor, Lieutenant Governor, and Speaker of the House of Representatives.  At a meeting on April 
11, 20031, the TWAC members decided to move forward with a legislative change that would alter 
the governing statute and meet the needed objectives. 
 
In the 78th Regular Legislative Session, the Legislature passed House Bill 1378, which altered the 
governing statute for the TWAC 2.  These revisions have benefited the TWAC and resulted in several 
positive changes.  The two primary changes included: 
 

1. The addition of one state senator, appointed by the Lieutenant Governor, and one public 
member from the coastal region, appointed by the Governor.  These changes brought the total 
TWAC membership to 15 members.   

 
2. The ability of the Governor, Lieutenant Governor, and Speaker of the House of 

Representatives to issue charges to the TWAC.  The TWAC can also submit a list of charges 
to the Governor, Lieutenant Governor, and Speaker of the House of Representatives for 
approval.  

 
Summary of Charges 
 
On August 6, 2003, the TWAC received a letter from Speaker of the House Tom Craddick3, which 
charged the TWAC to look at four state water policy issues.  The charges included: 
 

1. Evaluate the status of projects and strategies proposed by regional water planning groups to 
meet water supply needs.  Identify impediments to the implementation of recommended 
strategies contained in regional water plans throughout the state. 

 
2. Monitor implementation of H.B. 803 which set procedures in place for municipalities to 

follow before condemnation of water resources could occur and stated that if surface land 
were condemned for the purpose of groundwater production, compensation must be 
provided for the groundwater rights. 

 
3. Evaluate and explore alternatives to condemnation of water for municipal purposes such as 

voluntary purchase or lease of water rights. 
 

                                                 
1 See minutes in Appendix A 
2 See Appendix E 
3 See Appendix B 
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4. Evaluate impact of federal drinking water standards for naturally occurring materials such as 
radionuclides and arsenic on water systems.  Work with TCEQ to determine costs of 
compliance for small water systems.  Monitor TCEQ in their efforts to cooperate with small 
community water systems in regard to regulatory discretion and possible aide to help bring 
water systems into compliance with federal standards. 

 
In 2004, the TWAC held meetings on March 29, June 7, and November 4 4 to address the charges 
issued by Speaker Craddick.  The TWAC received invited and public testimony on charges one and 
four.  On charge one, the TWAC received invited testimony from the Texas Water Development 
Board (TWDB) and on charge four, the TWAC received invited testimony from the United States 
Environmental Protection Agency (EPA), the Texas Commission on Environmental Quality (TCEQ), 
the Texas Rural Water Association (TRWA), and the cities of Eden, Midland, Seminole, and 
Andrews. 
 
After monitoring and researching charges two and three, the TWAC did not feel there were enough 
new developments since the passage of H.B. 803, during the 78th Legislative Session, to warrant a 
hearing.  Therefore, testimony was not taken.  The TWAC will continue to monitor this issue in the 
future. 
  
Recommendations and Findings 
 
1.  As a result of the passage of Senate Bills 1 and 2 in 1997 and 2001 respectively, the Legislature 
created a regional water planning process with 16 regional water planning groups.  Each regional 
water planning group was tasked with creating a regional water plan that would recommend how 
each region would meet its water needs of the next 50 years.  The result was the creation of the State 
Water Plan, which was adopted by the TWDB in 2002.  The regional planning group 
recommendations, and consequently the overall State Plan, is updated every five years with the next 
update coming in 2007.   
  
While the State Water Plan does an excellent job of prescribing methods to meet state water needs 
over the next 50 years, there has been little progress towards implementing the plan, its recommended 
strategies, and projects within each region.  The TWDB did, however, take a major step towards the 
implementation of the agricultural conservation portion of the plan as a result of the passage of SB 
1053 during the 78th Regular Legislative Session.  The TWDB committed $10 million toward two 
agricultural demonstration projects.  These pilot projects will serve as state of the art models for 
agricultural producers on how to obtain water savings while maintaining economic viability.      
 
The TWAC fully supports the regional water planning process.  However, after receiving testimony 
from the TWDB and researching this issue, the TWAC feels there are two immediate impediments to 
the implementation of projects and strategies contained in the regional water plans and consequently 
the State Water Plan.  
 
 
 
 
 
                                                 
4 See minutes in Appendix A 
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Financing of water infrastructure 
 
Current levels of federal, state, and local dollars are not sufficient to address the funding needs 
identified and recommended for strategies and projects in the 2002 State Water Plan.  The TWDB 
completed a study in October 2002, titled Infrastructure Financing Report, which further details 
these needs, and in 2004 the TWDB researched and outlined several funding options for the 
Legislature to consider in a report titled “Funding Analysis of the State Role in Financing Texas’ 
Water Needs” at the request of Senator Robert Duncan and Senator Ken Armbrister 5.  In addition, 
the Senate Select Committee on Water Policy also received testimony on this issue during the 78th 
interim and included information in its report.   
 
During the 77th Legislature in 2001, an important provision of Senate Bill 2 was the creation of the 
Water Infrastructure Fund, which was designed for the purpose of funding implementation of the 
regional water plans.  While the fund was successfully created, no source of revenue was dedicated 
for funding.  The TWAC finds that all necessary water infrastructure financing accounts remain in 
place; however the lack of dedicated revenue remains, despite several unsuccessful attempts by the 
Legislature.  The TWDB estimates that $713.9 million is needed over the next six years to leverage 
the approximate $3.0 billion needed for municipal and agricultural water supply, disadvantaged areas 
water treatment and distribution systems, and disadvantaged areas wastewater collection and 
treatment systems through 2011 6.   
 
The 2002 State Water Plan identified almost $18 billion in water supply projects that will be needed 
to meet demands over the next 50 years.  The TWAC recommends that the Legislature make a long-
term investment in water and wastewater infrastructure and explore ways to provide resources to the 
Water Infrastructure Fund or some other financing vehicle.  This would allow regional water 
planning groups, the TWDB, and communities to implement the strategies and projects in the State 
Water Plan and ensure a consistent water supply for the next 50 years.     
 
Surface water transfers 
 
The selection of strategies for the regional water plans and the State Water Plan will be affected by 
current statutory provisions relating to the movement of surface water to different river basins.  These 
provisions can be an impediment to the consideration of efficient regional water plan strategies that 
rely on surface water from other basins.  The TWAC believes regional planning groups should have 
the ability to consider these strategies, with ultimate implementation by the appropriate entities 
subject to the relevant statutory provisions, assuming they do not conflict with other regional water 
plans or harm water users in the originating basin. 
   
In some regions, statutory provisions penalize surface water transfers from one region to another and 
cause inefficient water planning.  Eventually, population growth and drought conditions may dictate 
whether the legislature authorizes surface water transfers with a preservation of the priority dates of 
the water rights transferred.  Limitations on surface water transfers, in some instances, encourage 
water suppliers to pursue groundwater transfers, which are only regulated by statutory and regulatory 
limitations of local groundwater conservation districts, where existent.  A sole reliance on 
groundwater transfers may result in unnecessary costs and could be less efficient than surface water 
                                                 
5 See Appendix H 
6 See Appendix C 
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transfers.  However, certain regions of the state depend solely on groundwater because of the lack of 
availability of surface water and do not have any other water supply options.  The TWAC supports 
the conjunctive use of surface and ground water and recommends that the Legislature clarify that any 
conjunctive use projects gain priority for any future funding available from the Water Infrastructure 
Fund.  Conjunctive use is the integration of surface and groundwater resources for the optimal use of 
those resources.   
 
The TWAC encourages competing interests to negotiate a solution that integrates economic, 
environmental, and social benefits for its citizens.  Such a solution should explore mechanisms to 
facilitate the voluntary conversion of existing water and water rights to provide for environmental 
protections.   
 
The TWAC stands ready to evaluate and comment on any such solution and/or proposal, pursuant to 
the charge in Chapter 9 of the Texas Water Code 7.   
 
2.  According to testimony given before the TWAC, public and private water suppliers work towards 
a goal of sustaining and developing a safe potable water supply that their citizens and customers can 
afford, while providing and, hopefully, enhancing economic stability to their respective regions.  
Without an adequate supply and quality of water, a region, city, county, and community cannot 
survive.   
 
The Safe Drinking Water Act (SDWA) defines the “primacy” relationship between the State of Texas 
and the EPA, whereby upon EPA’s determination that the State has adopted drinking water standards 
that are “no less stringent” than the national primary drinking water regulations, the State has primary 
enforcement authority with respect to each new or revised national primary drinking water standard.  
The TCEQ is the Texas state primacy agency for enforcement of the SDWA and is thus compelled by 
the EPA to adopt and enforce all SDWA national primary drinking water standards. 
 
According to the TCEQ,8 failure by the agency to adopt federal drinking water standards will result in 
the automatic withdrawal of the State’s primacy status, the result of which would amount to the loss 
of federal drinking water revolving funds in the amount of approximately $65 million over a five-
year period.  However, this result is unlikely.  Of the 49 states with primary enforcement 
responsibility to administer their drinking water programs (Wyoming is not a primacy state), EPA has 
never withdrawn primacy status from any of them because the federal agency views both 
withdrawing primacy and withdrawing funding as options of last resort.  
However, it is the TCEQ’s position that the State must comply with the established federal drinking 
water standards set forth and that it must hold public and private water suppliers in Texas to the same 
standards.  On December 1, 2004, the TCEQ adopted final rules9 relative to more stringent federal 
drinking water standards for arsenic and radionuclides, both of which have been regulated by the 
State since the late 1970s.10  The TCEQ was required to adopt the new standards for radionuclides 
and arsenic by December 2004 and January 2005, respectively.     
 

                                                 
7 See Appendix E 
8 See written testimony from the TCEQ in Appendix D 
9 http://www.tnrcc.state.tx.us/oprd/rule_lib/adoptions/04038290_adoCLEAN.pdf 
10 See written testimo ny from the TCEQ in Appendix D 
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Arsenic and radionuclides are naturally-occurring in many groundwater sources throughout Texas 
and the entire United States.  Public and private water suppliers, particularly those that do not have 
the ability to blend surface water with groundwater and/or do not have an alternative supply of water, 
are susceptible to having a more difficult time consistently meeting these federal drinking water 
standards on the whole.   
 
The costs associated with meeting the federal drinking water standards are prohibitive, especially for 
mid-to-small size water suppliers.  According to the TCEQ,11 the statewide estimated capital costs for 
complying with the new arsenic and radionuclides standards are over $450 million.  This places a 
large affordability burden on both private and public water suppliers and water users.  It could even 
lead to some water suppliers becoming insolvent, particularly in rural areas.  
 
Due to the high costs of compliance associated with the adoption of the national primary drinking 
water standards for arsenic and radionuclides, water suppliers should be given maximum flexibility 
for achieving compliance with the standards.  Accordingly, in its recent rulemaking on the arsenic 
and radionuclides federal drinking water standards,12 the TCEQ offered affordable and practical 
compliance alterna tives for small water systems under the rules.  For example, with TCEQ approval, 
small water systems will have the option of utilizing federally-approved point-of-use and/or point-of-
entry devices as treatment technologies for compliance with the arsenic and radionuclides drinking 
water standards. Furthermore, small water systems will also have the option of providing their 
customers bottled water, with TCEQ approval and on a temporary basis, in order to avoid an 
unreasonable risk to health.  These options are particularly ideal where the implementation of long-
term capital improvements to small water systems is not feasible.   
 
With the new rulemaking package, the use of point-of-use and point-of-entry devices and bottled 
water is no longer automatically tied to the use of the Bilateral Compliance Agreements.  According 
to the rule, these alternatives may be utilized with TCEQ approval.  This change in the agency’s 
procedure is critical as the effect of the Bilateral Compliance Agreements was to keep the water 
supplier that signed it in a noncompliant status.  Even though the agency still has the option of using 
the Bilateral Compliance Agreements, the TWAC recommends that the agreements cease to be 
utilized in order to achieve maximum flexibility  for small systems’ compliance with the federal 
drinking water standards.             
 
Water suppliers that are making capital improvements to their water systems should also be allowed 
an adequate period of time by the TCEQ to implement any changes to their capital structures and 
compliance measures in order to satisfy the federal drinking water standards.  This would allow water 
suppliers to work with state and federal agencies and elected officials to locate potential grant and/or 
loan assistance, amortize capital costs, focus on operation and maintenance, and better manage 
limited public and/or private resources. 
 
While cost estimates have been completed for capital improvements to water systems, there needs to 
be an accurate and continual assessment of the costs associated with the disposal of the residuals 
derived from the removal of contaminants in a water supply and whether or not water suppliers can 
afford these additional costs as part of their efforts to achieve compliance.  It should also be the 
policy of the TCEQ to provide the methodology by which the agency determines whether compliance 

                                                 
11 See written testimony from the TCEQ in Appendix D. 
12 http://www.tnrcc.state.tx.us/oprd/rule_lib/adoptions/04038290_adoCLEAN.pdf 
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is affordable for each system.  This would assist water suppliers in evaluating their plans for 
compliance strategies that might be needed.   
 
Water users, customers, and affected communities should continue to be notified of drinking water 
safety concerns related to abnormal levels of naturally-occurring arsenic and radionuclides.  
However, such notification should be provided in a factual presentation that relates both the extent of 
the concern and the various unknowns as to the underlying health-related information. 
 
Issues Recommended For Further Study 
 
During the review of the charges, the TWAC heard testimony on other related issues that could 
impact the State Water Plan and water policy in Texas.  The TWAC recommends further study on the 
following issues:  Certificates of Convenience and Necessity (CCNs), the regulatory process within 
the U.S. Army Corps of Engineers to create mitigation banks to restore and enhance wetlands, 
surface and ground water rights, State-Federal relations on water funding and policy, and the use of 
free market initiatives to create and enhance a viable water market in Texas to protect environmental 
flows. 
 
 
 
 


































































































































































































